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§1499.8

to FAS a certification indicating that
the freight forwarder:

(1) Is not engaged in, and will not en-
gage in, supplying commodities or fur-
nishing ocean transportation or ocean
transportation-related services for
commodities provided under any FFPr
agreement to which the participant is
a party; and

(2) Is not affiliated with the partici-
pant and has not made arrangements
to give or receive any payment, kick-
back, or illegal benefit in connection
with its selection as an agent of the
participant.

(d) A participant that is responsible
for transportation under paragraph
(b)(2) of this section shall declare in
the transportation contract the point
at which the ocean carrier will take
custody of commodities to be trans-
ported.

§1499.8 Entry and handling of com-
modities.

(a) The participant shall make all
necessary arrangements for receiving
the donated commodities in the tar-
geted country, including obtaining ap-
propriate approvals for entry and tran-
sit. The participant shall store and
maintain the donated commodities in
good condition from the time of deliv-
ery at the port of entry or the point of
receipt from the originating carrier
until their distribution, sale or barter.

(b) The participant shall, as provided
in the agreement, arrange for trans-
porting, storing, and distributing the
donated commodities from the des-
ignated point and time where title to
the commodities passes to the partici-
pant by contracting directly with sup-
pliers of services, as set forth in the
agreement.

(c)(1) If a participant arranges for the
packaging or repackaging of donated
commodities that are to be distributed,
the participant shall ensure that the
packaging:

(i) Is plainly labeled in the language
of the targeted country;

(ii) Contains the name of the donated
commodities;

(iii) Includes a statement indicating
that the donated commodities are fur-
nished by the people of the United
States of America; and,
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(iv) Includes a statement indicating
that the donated commodities shall not
be sold, exchanged or bartered.

(2) If a participant arranges for the
reprocessing and repackaging of do-
nated commodities that are to be dis-
tributed, the participant shall ensure
that the packaging:

(i) Is plainly labeled in the language
of the targeted country;

(ii) Contains the name of the reproc-
essed product;

(iii) Includes a statement indicating
that the reprocessed product was made
with commodities furnished by the peo-
ple of the United States of America;
and,

(iv) Includes a statement indicating
that the reprocessed product shall not
be sold, exchanged or bartered.

(3) If a participant distributes do-
nated commodities that are not pack-
aged, the participant shall, to the ex-
tent practicable, display:

(i) Banners, posters or other media
informing the public of the name and
source of the donated commodities; and

(i1) A statement that the donated
commodities may not be sold, ex-
changed, or bartered.

(d) A participant shall arrange with
the government of the targeted coun-
try that all donated commodities to be
distributed will be imported and dis-
tributed free from all customs, duties,
tolls, and taxes. A participant is en-
couraged to make similar arrange-
ments, where possible, with the govern-
ment of the country where donated
commodities to be sold or bartered are
delivered.

§1499.9 Damage to or loss of commod-
ities.

(a) FAS will be responsible for the
donated commodities prior to the
transfer of title to the commodities to
the participant. The participant will be
responsible for the donated commod-
ities following the transfer of title to
the commodities to the participant.
The title will transfer as specified in
the agreement.

(b) A participant shall inform FAS,
in the manner and within the time pe-
riod set forth in the agreement, of any
damage to or loss of the donated com-
modities that occurs following the
transfer of title to the commodities to
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the participant. The participant shall
take all steps necessary to protect its
interests and the interests of CCC with
respect to any damage to or loss of the
donated commodities that occurs after
title has been transferred to the partic-
ipant. The agreement will specify
whether the participant is responsible
for obtaining a survey in the event
that the donated commodities are dam-
aged or lost following the transfer of
title to the commodities to the partici-
pant.

(c) If the donated commodities are
damaged or lost during the time that
they are in the care of the carrier:

(1) And either FAS or the participant
engages the services of an independent
cargo surveyor, the surveyor will pro-
vide to FAS and the participant any re-
port, narrative chronology or other
commentary that it prepares;

(2) FAS and the participant will pro-
vide to each other the names and ad-
dresses of any individuals known to be
present at the time of discharge or dur-
ing the survey who can verify the
quantity of damaged or lost commod-
ities;

(3) And the participant engages the
services of the surveyor, CCC will reim-
burse the participant for the reason-
able costs, as determined by FAS, of
the survey, unless:

(i) The participant was required by
the agreement to pay for the survey;

(ii) The survey was a delivery survey
and the surveyor did not also prepare a
discharge survey; or

(iii) The survey was not conducted
contemporaneously with the discharge
of the vessel, unless FAS determines
that such action was justified under
the circumstances;

(4) Any survey obtained by the par-
ticipant shall, to the extent prac-
ticable, be conducted jointly by the
surveyor, the participant, and the car-
rier, and the survey report shall be
signed by all parties;

(5) And the damage or loss occurred
with respect to a bulk grain shipment,
if the agreement provides that the par-
ticipant is responsible for survey and
outturn reports, the participant shall
engage the services of an independent
cargo surveyor to:

(i) Observe the discharge of the
cargo;

§1499.9

(ii) Report on discharging methods,
including scale type, calibrations and
any other factor that may affect the
accuracy of scale weights, and, if scales
are not used, state the reason therefor
and describe the actual method used to
determine weight;

(iii) Estimate the quantity of cargo,
if any, lost during discharge through
carrier negligence;

(iv) Advise on
sweepings;

(v) Obtain copies of port or vessel
records, if possible, showing the quan-
tity discharged; and

(vi) Notify the participant imme-
diately if the surveyor has reason to
believe that the correct quantity was
not discharged or if additional services
are necessary to protect the cargo; and

(6) And the damage or loss occurred
with respect to a container shipment,
if the agreement provides that the par-
ticipant is responsible for survey and
outturn reports, the participant shall
engage the services of an independent
cargo surveyor to list the container
numbers and seal numbers shown on
the containers, indicate whether the
seals were intact at the time the con-
tainers were opened, and note whether
the containers were in any way dam-
aged.

(d) If the participant has title to the
donated commodities, and the value of
any damaged donated commodities is
in excess of $1,000, the participant shall
immediately arrange for an inspection
by a public health official or other
competent authority approved by FAS
and provide to FAS a certification by
such public health official or other
competent authority regarding the
exact quantity and condition of the
damaged commodities. The value of
damaged donated commodities shall be
determined on the basis of the com-
modity acquisition, transportation,
and related costs incurred by CCC with
respect to such commodities. The par-
ticipant shall inform FAS of the re-
sults of the inspection and indicate
whether the damaged commodities are:

(1) Fit for the use authorized in the
agreement and, if so, whether there has
been a diminution in quality; or

(2) Unfit for the use authorized in the
agreement.

the quality of
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§1499.10

(e)(1) If the participant has title to
the donated commodities, the partici-
pant shall arrange for the recovery of
that portion of the donated commod-
ities designated as suitable for the use
authorized in the agreement. The par-
ticipant shall dispose of donated com-
modities that are unfit for such use in
the following order of priority:

(i) Sale for the most appropriate use,
i.e., animal feed, fertilizer, industrial
use, or another use approved by FAS,
at the highest obtainable price;

(ii) Donation to a governmental or
charitable organization for use as ani-
mal feed or for other non-food use; or

(iii) Destruction of the commodities
if they are unfit for any use, in such
manner as to prevent their use for any
purpose.

(2) The participant shall arrange for
all U.S. Government markings to be
obliterated or removed before the do-
nated commodities are transferred by
sale or donation.

(f) A participant may retain any pro-
ceeds generated by the disposal of the
donated commodities in accordance
with paragraph (e)(1) of this section
and shall use the proceeds for expenses
related to the disposal of the donated
commodities and for activities speci-
fied in the agreement.

(g) The participant shall notify FAS
immediately and provide detailed in-
formation about the actions taken in
accordance with paragraph (e)(1) of this
section, including the quantities, val-
ues, and dispositions of commodities
determined to be unfit.

§1499.10 Claims for damage to or loss
of commodities.

(a) FAS will be responsible for claims
arising out of damage to or loss of a
quantity of the donated commodities
prior to the transfer of title to the
commodities to the participant.

(b) If the participant has title to the
donated commodities, and the value of
the damaged or lost donated commod-
ities is estimated to be $20,000 or great-
er, the participant will be responsible
for:

(1) Initiating a claim arising out of
such damage or loss, including actions
relating to collections pursuant to
commercial insurance contracts; and
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(2) Notifying FAS immediately and
providing detailed information about
the circumstances surrounding such
damage or loss, the quantity of dam-
aged or lost donated commodities, and
the value of the damage or loss.

(c) If the participant has title to the
donated commodities, and the value of
the damaged or lost donated commod-
ities is estimated to be less than
$20,000, the participant will be respon-
sible for providing detailed information
about the damage or loss in the next
report required to be filed under
§1499.13(c)(1) or (2) and shall not be re-
quired to initiate a claim collection ac-
tion.

(d)(1) The value of a claim for lost do-
nated commodities shall be determined
on the basis of the commodity acquisi-
tion, transportation, and related costs
incurred by CCC with respect to such
commodities.

(2) The value of a claim for damaged
donated commodities shall be deter-
mined on the basis of the commodity
acquisition, transportation, and re-
lated costs incurred by CCC with re-
spect to such commodities, less any
funds generated if such commodities
are sold in accordance with
§1499.9(e)(1).

(e) If FAS determines that a partici-
pant is not exercising due diligence in
the pursuit of a claim, FAS may re-
quire the participant to assign its
rights to pursue the claim to FAS.

(f)(1) The participant may retain any
funds obtained as a result of a claims
collection action initiated by it in ac-
cordance with this section, or recov-
ered pursuant to any insurance policy
or other similar form of indemnifica-
tion, but such funds shall only be ex-
pended for purposes approved in ad-
vance by FAS.

(2) FAS will retain any funds ob-
tained as a result of a claims collection
action initiated by it under this sec-
tion; provided, however, that if the par-
ticipant paid for the freight or a por-
tion thereof, FAS will use a portion of
such funds to reimburse the partici-
pant for such expense on a prorated
basis.
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